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FOREWORD 


This paper summarizes the main elements of the 
proposed legislation to replace the Shipping Conferences 
Exemption Acty,dueytomrexpire March 31, 1979. It also looks 
at the background which gave rise to the current legislation 
and the question as to whether certain shipping conference 
practices should be exempted from the Combines Investigation 
Act. 


A shipping conference may be described as an 
association of ocean carriers operating in the same trade and 
formed for the purpose of regulating rates and conditions for 
transporting goods by water. The conference system is more 
than 100 years old and it developed from a perceived need to 
establish a measure of rate and service stability. 


While three alternatives are considered in the paper, 
the conclusion is that the only feasible alternative is to 
introduce legislation which exempts certain practices 
unconditionally and which requires conferences to comply with 
certain obligations designed to protect the public interest. 


Amendments to the Shipping Conferences Exemption Act 
considered necessary for effective administration of new 
legislation are set forth in this paper. They deal with such 
Matters as effective negotiation between conferences and 
shippers, governmental powers, interconference agreements and 
availability of documents. 


A wide range of opinions has been taken into account 
in developing these proposals to ensure that the final 
statute will be acceptable to all interested parties. 


R~ 
Otto Lang 


Minister of Transport 
Ottawa 
September 1978 
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BAL BACKGROUND 


. A shipping conference is an association of ocean 
Carriers, Operating in the same trade, which regulates rates, 
charges and conditions governing the members' transportation 
of goods by water. Member lines of a conference provide a 
"liner" service for the carriage of general cargo as opposed 
to bulk cargo, and offer a fixed sailing pattern on a 
publicized schedule. Such a conference constitutes a form of 
cartel. There were 50 outbound and inbound conferences 
active in Canadian trades as of December 31, 1977. The 
Conference system was developed in response to severe 
competition during periods of overcapacity, and has been in 
operation for more than 100 years. It limits competition 
between its members, and strengthens their position against 
non-conference competition. Conferences usually establish a 
permanent body with a chairman or secretary, and conference 
members sign agreements governing membership, voting and 
arbitration procedures, meetings, and penalties for violation 
of the agreement. Competition among conference members 
usually is restricted according to the type and quality of 
service offered by individual lines adhering to a common 
tariff of rates and terms of carriage established by the 
conference. 

Conferences often make available to shippers 
contractual arrangements by which shippers agree to offer the 
conference members the right to transport all or a certain 
proportion of their goods in exchange for a fixed percentage 
reduction in freight rates. This "patronage contract" 
includes conditions as to shipper and carrier obligations, 
and provides for penalties should the shippers not adhere to 
there contracts’. 


The Canadian Government has conducted several 
investigations into conference practices, resulting in 
reports produced as early as 1913, followed by others in 1923 
and 1925. Although there was some concern about conference 
operations, no legislative action was taken in that period to 
regulate them. 


In 1959, notwithstanding the winter suspension of 
their direct services to ports along the St. Lawrence River, 
a conference held a shipper to its patronage contract. The 
conference disallowed the use of direct non-conference 
sailings, and required that cargo be transported overland for 
conference sailings from Halifax and Saint John. As a result 
an inquiry was conducted into the incident under the Combines 
Investigation Act and in 1962 a report on action to f1x rates 
and lessen competition was submitted to the Restrictive Trade 
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Practices Commission. The Commission subsequently undertook 
a comprehensive study and reported to the Minister of Justice 
in@LgIGs. 


The Commission found that conferences operated as 
cartels, contrary to the provisions of the Combines 
Investigation Act; that non-conference lines had pioneered 
certain innovations such as winter navigation; and that the 
shippers' bargaining conditions would be improved if they 
could ship'a certain proportionvot’ their trafkfracoby 
non-conference service. It also was noted that conference 
lines had for many years provided regular service for the 
handling of Canadian exports and imports, and the Commission 
concluded that the public interest would not be served by 
excessive rate competition and instability in the liner 
trades. 


As a result of the Commission's recommendations, 
Parliament enacted the Shipping Conferences Exemption Act, 
which Gamé = into" Lor ce°onPApri lod; JIS 7 Gol Thes actewassto 
expire three years later, but it was extended for five years 
under provisions in the Act and iS now due to expire on 
Marchi .1473 19996 


The purpose of this legislation was to exempt 
certain shipping conference practices from the provisions of 
the Combines Investigation Act in order to allow them to 
continue to exist on a legal basis. However, the underlying 
intention really was to ensure the provision of satisfactory 
services to Canadians who were the direct or indirect users 
of ocean transport, rather than to provide conferences with 
certain legal privileges. 


The Act excludes from the provisions of the 
Combines Investigation Act those contracts, agreements and 
arrangements that (1) require the use of conference tariffs 
by members; (2) require conference members to carry out 
patronage contracts (provided that a contract allows 
ninety-day termination, not more than 15% differential 
between contract and non-contract rates, and makes no 
provision for the payment of rebates); (3) provide for 
allocation of ports; (4) regulate the time of sailings and 
kinds of service; (5) provide for cargo or revenue sharing; 
and (6) regulate the admission and expulsion of members. 


However, conferences are not exempted in cases of 
any contract agreement or arrangement wherein (1) a vessel is 
used for preventing or unduly lessening competition by a 
non-conference line; (2) cargo is refused because its shipper 
had used a non-conference service; and (3) a non-conference 
carrier is prevented from using, or is limited in the users 
a POrk OF OCoerniraci Pity Onsen vnee. 
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Conferences: are further obliged.to.supply, tothe 
Canadian Transport Commission a certified copy of (1) 
contracts and agreements between members of the conference; 
(2) notice of membership changes; (3) conference tariffs; (4) 
standard forms of patronage contracts; and (5) all revisions 
or alterations to the foregoing. Notwithstanding the Act, 
the Director of Investigation and Research appointed under 
the Combines Investigation Act may, upon his own initiative, 
and upon direction from the Minister of Consumer and 
Corporate Affairs or at the request of the Restrictive Trade 
Practaces(Commission,scarry,out, an, inquiry concerning, the 
operation of any shipping conference. 


2.0 FACTORS INFLUENCING THE CONTENT OF CONFERENCE 
LEGISLATION 


Supporters of the conference system claim that the 
efforts of members to limit the frequency of rate changes 
produce a measure of rate stability, while regular, 
publicized sailings of vessels provide’ service’ stability. 
The fixed tariff of rates allows no discrimination between 
equivalent shipments or equivalent ports of loading and 
discharge. Through extensive experience in the trade and 
familiarity with its operational considerations, the lines 
have established standards of performance and a measure of 
controlled surplus. capacity) su—fgeientuto copebwith;nermel 
surges of demand. In addition there is a measure of 
stability in the return on carrier investment which 
encourages the employment of modern vessels and technological 
development. 


Opponents of the conference system argue that 
conference rates generally are higher than those charged by 
non-conference carriers, and that they are discriminatory in 
that they are based on what the market will bear. They also 
cite inadequacies in shipper/conference negotiations and 
consulations, and the restriction of shippers' freedom of 
choice through loyalty agreements. They claim that closed 
conferences impose undesirable restrictions concerning 
applications by outside lines wishing to become members. In 
addition, they.doenot suppork thes propesitionathatechaortsc 
competition would result in the absence of cartel arrange- 
MeEntsS. 


Market forces provide competitive factors which tend 
to influence conference operations. Although members of a 
given conference adhere to a common tariff of rates, the 
lines. compete for; cargo-on, the basis of, thesqUaliatyeok 
service they are able to offer. -On major Canadian trade 
routes non-conference lines offer considerable competition to 
conferences, but on a-number of routes this form of 
competition is absent, possibly because of the low volume of 
cargo available to addstional cagriers. +bargenshippess or 
groups of shippers are able to charter vessels to move their 
cargoes and where delivery time is not important, tramp 
services are available as another option. Air transport 
generally does not pose a competitive threat to conferences 
but 1t 1s attracting any ineneasi ng. volume sotshiagh=rated, 
high-value cargoes. Another source of competition is the 
cross-border movement of Canadian goods for shipment through 
United States ports, which has become more viable with the 
development of containers. for, thesmovementio& freight: 
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Various other factors influence to a greater or 
lesser extent the functioning of conferences. Currently some 
State-owned fleets are a source of concern not only to 
conferences: but»to!/the international shipping industry in 
general, as they tend to operate as non-conference carriers 
offering services at reduced rates. There is now an 
overcapacity in liner shipping which may in part reflect the 
depressed state of the world economy. In addition, the 
decline in demand for tankers and dry bulk carriers has 
resulted in the transfer of ship-building contracts for such 
vessels to liners. Some conferences have broken up because 
of internal or external pressures and occasionally member 
lines have resigned to compete with conferences as 
independent carriers. Multi-conference membership, or 
inter-conference agreements, could tend to limit the 
effectiveness of inter-conference competition. 


The potential for shippers to influence conference 
operations depends to a large extent on their ability to act 
as a cohesive force. Individual shippers of small volumes of 
high value cargo have little commercial bargaining power, 
particularly if no other form of transport is available to 
them. United Nations Conference on Trade and Devleopment 
(UNCTAD) studies illustrated problems facing shippers' 
organizations in that they lacked solidarity in negotiating 
with conferences, they were not totally representative of all 
regions, and they had difficulty in securing sufficient funds 
to operate effectively. 


In Canada there are a number of shippers' and trade 
associations with varying potential for representing their 
members ' interests with conferences. Many of these 
associations are, in turn, members of the Canadian Shippers 
Council which was incorporated in 1966 to represent the 
interests of the Canadian trading community by negotiating 
agreements with conferences on matters affecting principles 
andepolicies, but not specificsfreightyurates jonebehahktcof 
individual shippers. It has signed notes» of, understanding 
with 16 conferences under which these conferences agree to 
meet readily with the Council to discuss rate-making, terms 
and conditions of contracts, etc., and also has signed 
working agreements with certain outbound conferences in the 
North Atlantic trades. The Council currently is undergoing a 
period of re-organization. Although most of Canada's major 
trade routes are served exclusively by Canadian conferences, 
Canadian shippers occasionally have experienced difficulties 
in negotiating rate adjustments with joint conferences 
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serving both Canada and the United States with headquarters 
in the U.S. Some shippers believe that their negotiating 
ability is limited because operational and financial 
information on conferences is not available to them. The 
attitude of conferences to shippers' organizations varies 
throughout the world but the European and Australian Shippers 
Councils, for example, have achieved considerable 
co-operation. 


A recent inquiry conducted by the Canadian Transport 
Commission solicited the views of the Canadian private sector 
concerning shipping conference practices. The general 
consensus among briefs submitted to that enquiry was that 
conferences continue to perform a useful function and should 
be provided with continued exemption from the provisions of 
the Combines Investigation Act, subject to certain 
safeguards. It aslo concluded that the Shipping Conferences 
Exemption Act has had a measure of Success in achieving the 
purpose for which it was adopted and that the provision of 
efficient liner service was best achieved through the 
effective functioning of commercial forces with minimal 
interference by government. 


The international character of conferences and 
current attitudes toward conference regulation places some 
major constraints on Canada's freedom of action. Although it 
is desirable for Canada to have certain powers over 
conference activities, conference lines serving Canada are 
almost exclusively foreign owned, and some of them are 
prohibited by the legislation of their home countries from 
releasing financial and other information that would be 
useful in shipper-carrier consultation. The UNCTAD Code of 
Conduct for Liner Conferences recognizes the benefit of such 
consultation. The Code, which has been adopted but not yet 
implemented, is receiving further consideration by many 
countries. The Organization for Economic Co-operation and 
Development's (O.E.C.D.) policy, which has not in the past 
favoured government economic regulation of international 
maritime transport is being re-evaluated in the light of the 
growth of protectionist measures practised by a number of 
countries. In addition, many developed countries have 
criticized severely the regulatory control of conferences 
practised by the United States as being time consuming and 
costiy. 


3.0 ALTERNATIVES 


. Although it is accepted that the present Canadian 
legislation generally has achieved the purposes for which it 
was enacted, certain administrative difficulties have been 
recognized by the Government. The present Act does not 
address inter-conference agreements or agreements between 
conferences and independent lines. Their status therefore is 
unclear. In addition there are no specific powers to invoke 
penalties upon conferences whose activities may be concluded 
fom@beraecrrimnental to the public ‘interests? Purthéery the mMce 
does not include powers to require the reporting of financial 
Ornoperational information sufficient to “enable the 
government to establish that conferences are operating in the 
public interest. Other minor technical difficulties concern 
the filing and certification of documents. 


It has been concluded that there are three basic 
alternatives for Canada: 

(1) To allow the exemption to lapse, thus exposing 
conferences to the provisions of the Combines 
Investigation Act. 

(2) To introduce legislation in which exemption is 
conditional upon examination and approval of 
agreements and tariffs bya regulatory agency. 

(3) To introduce legislation in which exemption is provided 
unconditionally for certain specific practices and where 
conferences are required to comply with certain 
obligations designed-to protect the ‘public “irmteérest 
adequately in the absence of competition control 
legislation. 


The first alternative woud permit iconEerences) as 
cartels, to be exposed to the same legislative controls 
applied generally to national business enterprises. However, 
theresas international acceptance of conferences, 
strengthened by a United Nations endorsement of their 
existence. Therefore, it is regarded as quite unworkable to 
declare conference operations illegal. In addition there 
Could be difficulties if the activities of a conference were 
accepted by a nation at one end of a trade route, and not 
accepted by the nation at the other end. It has been 
concluded therefore that the first alternative 1s not a 
viable one for Canada. 


The second alternative enables review of all 
documents from a uniguely Canadian standpoint to ensure that 
Canadian interests are not unduly compromised by the 
interests of other nations served by the conference. It 
would conform with the Combines Investigation Act which 
permits exemption of certain transportation operations if 
they are actively regulated. Difficulties identified with 
this alternative, however, are that there could be conflicts 


with the laws of trading partners in the event that detailed 
regulations were applied unilaterally and that non-acceptance 
of agreements by the regulatory agency would deprive 
conferences of exemption status, if they sought to operate 
without approval. The additional regulatory duties also 
would require a significant increase in government staff and 
there could perhaps be delays in the normal execution of 
commercial agreements. Another consideration is the 
additional legal costs incurred by conferences, which 
probably would be reflected in the freight rates charged to 
shippers. It is felt that this alternative is therefore 
unsuitable for the regulation of conferences. 


The -thirdaaLternatiwernsimilangim cconcept.bo);the 
present legislation, ensures that specific conference 
practices are exempted automatically if certain criteria are 
met. This alternative has the advantage that members of a 
conference are able to assess whether the type of service 
they intend to provide is possible within the scope of 
Canadian legislation. Conferences and major shippers' 
interests in Canada are on record as supporting this 
alternative, and there is no requirement for a large 
bureaucracy to regulate conference practices. The arguments 
against this alternative include its departure from the 
general policy of the Combines Investigation Act that 
exemption should be provided only where the industry is 
actively regulated, and that no allowance.is made for 
individual assessment of the impact of such activities on 
Canadian interests in certain circumstances. 


It 1s concluded that this is the only feasible 
alternative. The problem therefore becomes one of ensuring 
that Canadian users are sufficiently safeguarded in the 
absence of application of the Combines Investigation Act. 


4.0 REVIEW OF POSSIBLE CONTENT OF LEGISLATION 
4.1 Effective negotiation between conferences and shippers 


mo protect Canadian finterests ti tris clearly 
desirable that Canadian shippers should have a degree of 
negotiating strength. However, no provisions in this respect 
are included in the present Act. It has been concluded that 
this may be achieved either by a Government policy 
declaration of ongoing support for shippers, or more directly 
by inserting provisions in the legislation obliging 
conferences to meet with such shipper groups as may be 
designated by the Minister of Transport; and (to® provideuto 
such*groups*sufficieént information for the vsatisfactory 
conduct of the meeting. 


This would ensure that conferences recognize the 
concerns Of shippers and that they justity tneir"posieron, 
This approach would be generally in accord with international 
attitudes as reflected in the UNCTAD Code of Conduct for 
Liner Conferences (not presently in force). The diversity of 
Canadian shippers' interests may make it difficult for them 
to identify and present a common negotiating position, but 
this possibility is not regarded as a reason to deny shippers 
the opportunity to negotiate with conferences from a position 
OL strength. 


4.2 Governmental powers 


7t 1s concluded. that. the most appropriate role Tor 
government should be to monitor the activities of 
Conwerencesy; Wand tolact only if itriseclear thatvtnere 
activities within their exempted status are prejudicial to 
the public interest. The present legislation does not 
however provide specific authority to act in this respect. 


Therefore it is proposed to include in new 
legislation specific reference to Section 23 of the National 
Transportation Act, under which any contract, agreement or 
arrangement filed with the Canadian Transport Commission or 
any conference practice that has the effect of restricting 
competition beyond that required for a reasonable degree of 
rate or service stability would be regarded as prejudicial to 
the public interest. The power of the Director of 
Investigation and Research to conduct investigations as set 
forth in the present Act would be retained, but it would be 
made clear that the Canadian Transport Commission was the 
responsible body for administering the legislation. 


Insertion of any powers to require production of 
specific financial or operational data concerning conference 
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activities must be considered in the light of possible 
adverse international reaction. Nevertheless, it is 
important that the public interest be protected by providing 
the government with powers sufficient to obtain such data if 
circumstances JUStiLy LE and’ 6) det GOs cOrrecce any 
prejudicialbsfiéatures}ioundmtogexi see 


Therefore it is proposed that the Governor-in-Council 
be provided with powers to make regulations requiring member 
carriers of a shipping conference to produce sufficient 
information to ensure effective supervision of conference 
activities. Such regulations would specify types of 
information, the circumstances under which it was to be 
produced, and the confidentiality it would be accorded. 
Provisions also would be inserted to permit representations 
concerning the content of the regulations. 


4°.3 Inter-Conference Agreements 


It is believed that any agreement made between a 
conference and other conferences or independent lines should 
also qualify for exemption and be filed with the Commission. 
This requirement would allow such agreements to be made 
public, and would permit detailed analysis of their 
implications. Powers as described in this paragraph and in 
paragraph 4.2 above would ensure that such agreements would 
not be permitted if they were found to be prejudicial to the 
publwe wnterests 


4.4 Ava Keiiny of Documents 


It is considered unrealistic to expect all interested 
parties to visit the Commission offices in Ottawa/Hull to 
examine tariffs and agreements, and yet it is not regarded as 
feasible to provide to the public copies of the documents on 
file with the Commission. It is therefore proposed that new 
legislation requires the establishment, by each conference, 
of an agency in Canada where copies of all public documents 
including conference tariffs filed with the commission may be 
made available for inspection or purchase at a reasonable 
price during business hours. Also it is proposed that copies 
of conference tariffs be made available for inspection at all 
main and principal branch offices of member lines. 


It is believed that such provisions in new 
legislation would make filed information more accessible, and 
assist in establishing official points of contact between 
shippers and conferences. 


4.5 Expiry Date 


The question of an expiry date has been carefully 
considered and it has been concluded that one should be 
incorporated with the powers of extension, if required, to 
ensure that conference practices are subject to a further 
review. Some conferences have claimed that the lack of 
permanent legislation restricts the ability of the lines to 
generate sufficient confidence to attract investment to meet 
the demands of this highly capital-intensive industry. 
However, the expiry date in the present Act does not appear 
to have inhibited the technological development of liner 
services in Canadian trades which has taken place since 1971, 
and. this concern. therefore is not regarded as valid. 


4°.6 Effective Date of Documents 


The present legislation requires that the prescribed 
documents be filed with the Canadian Transport Commission not 
later than 30 days after they are adopted by the conference, 
but in many cases the Commission has experienced difficulty 
in establishing the date of adoption. It has been concluded 
that documents should be filed no later than the effective 
date, permitting them to be more easily monitored and 
Sasuring that tariffs on file with the Commission vare upc 
date. 


wee, Certification of Documents 


The present restriction of certification powers of 
Poe chairman or Secretary of a conference has created 
Significant problems when either or both are absent, or 
andeed when such positions do not exist. 


Therefore, it is proposed that authority to certiry 
documents filed with the Commission should be broadened to 
include any official duly appointed by a conference. 


4.8 Failure to File 


Section 8 of the present Act clearly specifies that 
failure to file is an offence punishable by a fine, and 
unrelated to any exemption consideration. Some confusion has 
existed however, because Section 3 opens with the words 
"Subject to this Act", which may suggest that this section 
does not apply if filing requirements are not complied with. 


In support of the concept that exemption of specified 
practices shoud be unconditional, it is considered that, in 
the context of the present Act, the opening words of Section 


3 be amended to reflect this. 


a fh 
Eris, Definition of Shipping Conference 


Certain shortcomings have been identified with the 
definition of a shipping conference. It is considered that 
the definition shouldbe amended to ref béct the effect ofthe 
formation of such an association, rather than the purpose for 
which it was formed. 


4.10 Punishment and Security 


Because of the Significant economic inflation which 
has occurred since the present Act was introduced, it is 
considered that the fines and deposits in the punishments and 
security provisions are unrealistically low and should be 
adjusted. 


ia) CONCLUSIONS 


The Government of Canada has examined in detail the 
various factors bearing upon the need for, and the possible 
content of, legislation to replace the Shipping conferences 
Exemption Act due to expire March 31, 1979. As a result, the 
Government has concluded that it is necessary to permit the 
exempted status of conferences to continue, and that active 
regulation of conferences is not a desirable option for 
Canada. Therefore the Government supports the principle of 
selective exemption for certain conference practices subject 
eo prescribed obligations and ‘constraints to protect the 
public interest. Such a principle ensures a viable balance 
between the operation of conferences as purely commercial 
entities, and the need for governmental powers sufficient to 
protect Canadian interests in the absence of applcation of 
Competition control legislation. The present Act is utilized 
aS an acceptable foundation on which to base the new 
legislation. 
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